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INTRODUCTION AIND BACKGROUND

In accordance with the Rules of Practice and Procedure of the California Public
Utilities Commission (the “Commission”) and the Administrative Law Judges’ Ruling
Requesting Comments on Market Advisory Committee’s Report and Notice of En Banc
Hearing (the “ALJ Ruling”), dated July 19, 2007, San Diego Gas & Electric Company
(“SDG&E”) and Southern California Gas Company (“SoCalGas”) hereby submit the
following responses to the questions posed by the ALJ Ruling.

On April 13, 2006, the Commission adopted its Order Instituting Rulemaking to
Implement the Commission’s Procurement Incentive Framework and to Examine the
Integration of Greenhouse Gas Emissions Standards into Procurement Policies

(the “OIR”). The OIR indicated that the rulemaking would be split into two phases. In
Phase I of the rulemaking, the Commission considered threshold issues related to
adoption of a Greenhouse Gas (“GHG”) emissions performance standard (“EPS”). Phase

IT will focus on development of joint recommendations regarding regulatory treatment of



GHG emissions in the electricity and natural gas sectors to be presented by the
Commission and the California Energy Commission (“CEC”) to the California Air
Resources Board (“CARB”), in accordance with Assembly Bill (“AB”) 32.Y Because
Phase II focuses upon development of guidelines to be submitted for CARB’s
consideration, the OIR further provides for consideration of the approach proposed by the
Market Advisory Committee (“MAC”) for the electric sector.?

In furtherance of AB 32, Governor Arnold Schwarzenegger directed the Secretary
for Environmental Protection, Linda Adams, to create MAC to advise CARB regarding
the development of a GHG reduction plan for California. The Committee is composed of
national and international experts who have backgrounds in economics, environmental
policy, regulatory affairs, and energy technologies. On June 30, 2007, MAC issued its
Recommendations for Designing a Greenhouse Gas Cap-and-Trade System for
California (“MAC Report”), which was intended to complement and build upon
California’s ongoing efforts to reduce emissions and its historic leadership in
environmental protection.”

The ALJ Ruling sets forth questions to be addressed which focus on legal,
regulatory, market and operational issues associated with the “first-seller” approach for
an electric sector cap-and-trade system, as identified in the MAC Report.¥ The ALJ
Ruling invites parties to offer comments and legal briefs regarding the MAC Report
recommendations.” SDG&E and SoCalGas support implementing AB 32 in the most

efficient and effective manner that allows the State to achieve its desired GHG reduction

Y ALJ Ruling, p. 2.

¥ d.

¥ The MAC Report is available at http://climatechange.ca.gov/documents/2007-06-
29 MAC_FINAL REPORT.PDF.

Y Id at pp.4-12.



targets, while minimizing cost to the customer. To best achieve these objectives the point
of regulation for AB 32 must balance legal, regulatory, market, and operational issues.

A properly structured and functioning (broad, liquid and transparent) cap-and-
trade market that includes the electric sector must be capable of minimizing costs to
customers of complying with AB 32. It should allow for a range of cost-effective
compliance options, ensure that no single sector assumes a disproportionate burden, and
establish linkages to other domestic and international programs. Some important
characteristics include providing for a degree of certainty to facilitate necessary
investments; allowing for the lead time for necessary capital investment and
replacements; transparency, supported by accurate and reliable information; fairness to
customers of each load serving entity, recognizing investments made in reducing
greenhouse gas emissions since 1990 (early action), and the future costs of achieving
reductions; providing appropriate incentives for technology advancement; and managing
market impacts, including unanticipated events. At a high level, it appears that for the
electric sector, either a load-based or a first-seller approach could achieve the above
stated goals.é/ Conversely, either a load-based or a first-seller point of regulation may
also be implemented in a manner that none of the necessary criteria is achieved. But as a
first step, the significant and complex legal issues that that must be effectively addressed
under any state regulatory approach to address GHG emissions, especially where the
state may face claims of broad FERC preemption or Commerce Clause violations.
Failure to craft effective solutions to these barriers will only delay, and perhaps seriously

compromise the desired GHG reduction targets.

s/
> Id. atp. 1.

& “First-seller” is herein used as in the Administrative Law Judges’ Ruling Requesting Comments and
Legal Briefs on Market Advisory Committee Report and Notice of En Banc Hearing at page 4. It is where
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II.
GENERAL RESPONSE

Chapter 5 in the MAC Report discusses the unique characteristics of the electric
sector and the requirements in AB 32 that require consideration of imported electricity.
The MAC considered both the load-based and first-seller approaches and recommended
the first-seller approach. The ALJ Ruling desires to go the next step and provide a more
detailed analysis of the first seller approach.

SDG&E and SoCalGas believe the legal questions surrounding the first-seller
approach are threshold questions to warrant consideration before adopting a framework
that was rejected by the Regional Greenhouse Gas Initiative (“RGGI”) on legal grounds.”
The MAC report itself raises legal questions surrounding the first-seller approach.&
SDG&E and SoCalGas’ address these legal questions and responds specifically to
questions 43-53 of the ALJ Ruling which are conveniently transcribed below.

SDG&E and SoCalGas, however, have not attempted to answer the first 43
detailed questions posed in the ALJ Ruling since at this time they have not yet fully
evaluated the first-seller approach. Nevertheless, SDG&E and SoCalGas offer the
following observations based on expert presentations made in prior CPUC workshops
and symposiums discussing these issues as well as the MAC discussion.

o A first-seller approach appears to allow for more accurate accounting and

attribution of GHG emissions if GHG emission tracking mechanisms are

not vastly improved. Imports would be of the same quality under both the

the deliverer of energy is both the point of regulation and the entity required to report its emissions.

¥ Potential Emissions Leakage and the Regional Greenhouse Gas Initiative (RGGI): Evaluating Market
Dynamics, Monitoring Options, and Possible Mitigation Mechanisms, Initial Report of the RGGI
Emissions Leakage Multi-State Staff Working Group to the RGGI Agency Heads, March 14, 2007,
footnote 58, page 39.

¥ MAC report, page 45.



first seller and load-based approaches, but market purchases from
California sources would be more accurately tracked at the point of
reporting with current tracking systems.

o A first-seller approach appears to explicitly internalize GHG compliance
costs in electric prices and would impact dispatch of electric supply
resources. Instead of implicitly incorporating GHG compliance costs in
LSE purchase decisions (and potentially having the CAISO alter its
dispatch rules to implicitly incorporate GHG attributes), the AB 32
compliance costs are explicit in energy prices.

o A first-seller approach appears to provide for a smoother transition to any
of the currently proposed federal proposals which are largely source based
in their regulatory structure.

I11.
RESPONSES TO LEGAL QUESTIONS

Federal Power Act

43. Would the Federal Power Act preempt adoption of the deliverer/first-seller
approach? Why or why not? Does it make any difference that the federal
government has not issued any regulations in this specific area?

The Federal Power Act (“FPA”) gave Federal Energy Regulatory Commission
(“FERC”) the authority to preempt state authorities to the extent state regulation
interferes with FERC’s authority over rates, terms and conditions of wholesale
transactions, thus creating the potential for federal/state disputes if the first-seller
approach were structured in a way that imposes California GHG regulations on buyers or

sellers operating in a FERC regulated wholesale market.

Under the Supremacy Clause, federal law may supersede state law in a particular



area. To determining whether preemption exists, courts start with the assumption that the
historic police powers of the states are not to be superseded by federal act unless that is
the clear and manifest purpose of Congress (Rice v. Santa Fe Elevator Corp., 67 S. Ct.
1146 (1947)). The focus is to ascertain Congress' intent (4llis-Chalmers Corp. v. Lueck,
105 S. Ct. 1904 (1985)).

Preemption may be either expressed or implied. It is expressed when it is
explicitly stated in the federal statute's language. It is implied when it is contained in the
law's structure and purpose (Cade v. National Solid Wastes Management Ass'n, 112 S.

Ct. 2374, 2383 (1992)). Implied preemption falls into two categories: (1) field
preemption where Congress indicates an intent to occupy an entire field of regulation;
and (2) conflict preemption, where compliance with both state and federal law is
impossible or where state law stands as an obstacle to the accomplishment and execution
of Congress' full purpose and objectives (Michigan Canners and Freezers Ass'n. v.
Agricultural Marketing and Bargaining Board, 104 S. Ct. 2518, 2523 (1984)); (Hines v.
Davidowitz, 61 S. Ct. 399 (1941)).

When Congress has considered preemption and has included in the legislation a
provision explicitly addressing it, and when the provision provides a reliable indication
of Congressional intent, courts do not have to attempt to infer intent (Cipollone v. Liggett
Group, Inc., 112 S. Ct. 2608 (1992)). Courts resort to principles of implied preemption
only when Congress has not explicitly expressed its intent (Cipollone, at 2625,
(Blackman, J. concurring in part and dissenting in part)). Thus, when Congress explicitly
states the scope of its preemptive reach, the only question is whether the state act falls
within the federal sphere (Cable Television Ass'n. v. Finneran, 954 F. 2d 91, 98 (2d Civ.

1992)).



A. Is the “First Seller” Approach Pre-empted Under FERC'’s Jurisdictional Authority?

Under either a load-based or a first-seller approach, close attention should be paid
to how transactions are characterized to avoid federal preemption. There are many ways
that California can design a cap-and-trade system; and while the first-seller approach
proposed in the MAC Report generally tends to minimize jurisdictional complications
over local distribution, its application to first sellers rather than first in-state purchasers in
the electricity sector raises preemption concerns.

In the United States, the wholesale electricity market and the interstate
transmission of electricity have been subject to exclusive federal jurisdiction, while the
retail sale and local distribution of electricity have been subject to the jurisdiction of the
separate states. Until recently, the jurisdictional dividing line has been relatively clear.
Indeed, Congress intended to establish a bright line between state and federal
jurisdiction. This bright line, however, is becoming blurred by proposals to allow retail
customers direct access to competitive generation markets. Regulation of transactions
relating to the transmission and sale of electricity at wholesale are both within the
exclusive jurisdiction of the federal government. Thus, historically, transmission has
coincided precisely with wholesale transactions, while local distribution has coincided
precisely with retail transactions.

Since 1978, Congress and the FERC have promulgated statutes and regulations to
enhance the competitiveness of the wholesale generation market. As a consequence,
there is today many more in-state and out-of-state non-utility entities competing as sellers
of wholesale electricity. Hence, now the push is on at the state level to take account of
emissions associated with the generation of electricity sold and transmitted across state

lines. As scientific knowledge emerges regarding the potential link between increased



concentrations of GHGs such as carbon dioxide and rising global temperatures, policy-
makers around the world are increasingly concerned with regulating human activities that
produce GHGs. Introduction of alternatives for covering emissions from the electricity
sector has the potential to upset, if not extinguish, the traditional bright line between
federal and state jurisdiction.

The FPA gave the federal government responsibility for regulation of the
transmission of electricity in interstate commerce and the sale of electricity at wholesale.
2 “Wholesale,” a term of art in the electric utility field, means sale other than “retail”
sales of electricity to end consumers, which have historically been regulated by the states,
as the FPA prohibits federal regulation over retail sales and facilities used for the
generation and local distribution of electricity.? Electric power transmission and
wholesale power transactions are FERC jurisdictional under the FPA. Likewise, in the
absence of a FERC rule that would address the carbon content of imports to California (a
fair assumption); it is important that California structure GHG compliance responsibility
so that the regulation is not a restriction on transmission or on wholesale transactions per
se. This way the sale is state-jurisdictional.

To the extent that the California first-seller is structured to regulate unbundled
retail transmission access, the regulation exceeds the scope of its jurisdiction, which is
limited under state law, and in addition would encroached upon matters that are
exclusively regulated by the FERC.

In FERC Order 888, 61 Fed Reg 21540 (May 10, 1996), the FERC: (1) concluded

that it has exclusive jurisdiction over the rates, terms and conditions of unbundled retail

216 U.S.C. § 824(a) (2000).
Wrd. § 824(b)(1).



transmission by electric utilities in interstate commerce; and (2) set forth a seven-factor
test to separate an electric utility’s transmission facilities from its local distribution
facilities. The FERC reaffirmed and clarified its conclusion and test in FERC Order 888-
A, 62 Fed Reg 12274 (March 14, 1997). For example, in Order 888-A, the FERC stated:
“[T]his Commission has exclusive jurisdiction over the rates, terms and

conditions of unbundled retail transmission by public utilities in interstate
commerce . . .

“The fact that states historically regulated most retail transmission service as
part of a bundled power sale is not the result of a legal requirement; it is the
practical result of the way electricity has historically been bought and sold.

“We find compelling that section 201 of the [Federal Power Act], on its face,
gives the Commission jurisdiction over transmission in interstate commerce
without qualification. . . ™Y

An attempt by California to encroachment into the FERC’s exclusive jurisdiction
must yield under the Supremacy Clause. The FERC’s jurisdiction must remain
exclusive, since “there can be no divided authority over interstate commerce. . . .”
Mississippi Power & Light Co v Mississippi ex rel Moore, 487 US 354,377; 101 L Ed 2d
322; 108 S Ct 2428 (1988).
B. Traditional or Nontraditional Characterization

In Garamendi, Justice Souter explained that “it would be reasonable to consider
the strength of the state interest, judged by standards of traditional practice, when
deciding how serious a conflict must be shown before declaring state law preempted.”™2
Unsurprisingly, state GHG regulations may be framed in ways that make them seen
either traditional or nontraditional, depending on how one views their purpose and at
what level of abstraction one characterizes them. States have regulated air pollution

since before the Clean Air Act (“CCA”), and now, under the cooperative federalist

W62 Fed Reg at 12369.
2 Am. Ins. Ass’n v.Garamendi, 539 U.S. 396, 420 (2003).
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structure of the CAA, they enjoy substantial latitude to devise their own policies and to
exceed minimum federal standards.’?’ California’s practice of regulating vehicle
emissions predates the CAA and has been grandfathered into it. Similarly, states have
historically exercised significant, though not exclusive, regulatory authority over electric
generation. So, when characterized as a species of air pollution or electric power
regulation, state GHG regulations fall within traditional state responsibilities. In
response, industry market participants may argue that these cooperative federalism
relationships reflect a tradition in which states may address unique local problems, not
one in which states address problems that are unavoidably global in scope. Both sets of
arguments are viable under the first-seller approach. Sadly, it is hard to imagine judges
deciding whether state GHG regulation falls within a traditional area of state
responsibility without reference to their own views on climate change policy and their
level of sympathy with the state’s approach. If a reviewing court were to find that, in
implementing the first-seller approach, California had acted outside its traditional area of
responsibility, the state could still have a defense: to claim that state GHG regulations are
valid absent a controlling enacted law or clear executive statement to the contrary. FERC
preemption must have some gatekeeping test, some way of sorting out which state
policies related to federal jurisdiction and which do not. At this time, however,
significant legal ambiguity exists over whether the first-seller approach is preempted
because neither FERC nor the courts have spoken to the issue of whether a state may
regulate an extraterritorial air pollution or electric power generation process via a

contract nexus.

44. For purposes of your legal analysis of the previous question, would your opinion

13/42 U.S.C. § 7416 (2000).
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differ if the deliverer/first-seller were the reporting entity only and not also the
point of regulation? Why or why not?

The legal review of a state regulation which asserts jurisdiction over an entity to
require reporting would be reviewed for preemption purposes under the same analysis.

45. Could the deliverer/first-seller approach be designed or implemented in a way
that would avoid or lessen problems under the Federal Power Act? If so, how?

The first-seller approach should be designed or implemented in a way that will
not interfere with the sale of electric current under an authorized wheeling market, a
transaction wholly within interstate commerce, notwithstanding the fact that the current is
delivered at the state line. Further, because wheel-through transactions are neither
produced nor consumed in California, the GHG associated with wheel-through power
falls outside AB 32 GHG regulation.

46. Compare Federal Power Act issues under a deliverer/first-seller
approach and a load-based approach.

The issues would be the same for purposes of Federal Power Act preemption

analysis to the extent both approaches similarly seek to regulate imported wholesale
power.
47. If you conclude that Federal Power Act preemption would be a problem, could
FERC action (e.g., approval of a CAISO tariff rule) ameliorate this problem? If so,
what specifically could FERC do? Could FERC ameliorate any Federal Power Act
concerns related to publicly-owned utilities?

SDG&E and SoCalGas cannot conclude based on the limited scope of
information provided regarding the first-seller approach in the MAC Report whether the

Federal Power Act preemption would be a problem.

Dormant Commerce Clause

48. Does the deliverer/first-seller approach raise problems under the dormant
Commerce Clause?

11



While there are no inherent Commerce Clause problems raised by the upstream
point of regulation under a first-seller approach, if the burden on interstate commerce is
found to outweigh any putative local benefits, or other reasonable, non-discriminatory
alternatives are available, the regulation is likely to be found to be an unconstitutional
exercise of state power in violation of the Commerce Clause. According to Justice
Blackmun, “it is difficult to conceive of a more basic element of interstate commerce
than electric energy, a product used in virtually every home and every commercial or
manufacturing facility.” Fed. Energy Regulatory Comm’n v. Mississippi, 486 U.S. 742,
757 (1982). The transmission of electric current from one state to another, like that of
gas, is interstate commerce, Coal & Coke Co. v. Pub. Serv. Comm., 84 W. Va. 662, 669,
100 S. E. 557, 7 A. L. R. 108, and its essential character is not affected by a passing of
custody and title at the state boundary that does not arrest the continuous transmission to
the intended destination. People’s Gas Co. v. Pub. Serv. Comm., 270 U.S. 550, 554, 46
S. Ct. 371.

A. The Genesis and Development of the Dormant Commerce Clause

A basic understanding of Commerce Clause principles is necessary to appreciate
the constitutional issues raised by California’s “First Seller” approach to capping
Greenhouse emissions associated with electricity. Article One, Section Eight of the
United States Constitution states that “Congress shall have the power ... to regulate
Commerce among the several States.”

The Constitution gives Congress the power to “regulate Commerce with foreign

99 14/

Nations, and among the several States. This power is typically referred to as

¥U.S. Const. art. I, §8, cl. 3.
12



Congress” Commerce Clause power. Underlying this grant of power was a desire to
avoid the economic “Balkanization” of the national economy by the states and to
recognize “the importance of the federal government being able to act in areas that
affected the economic well being of the nation as a whole.”™ In Gibbons v. Ogden,
18" the United States Supreme Court first articulated the principle that the Commerce
Clause contained a dormant aspect which limits the states’ power to legislate.ﬂ/ Even
without Congressional action, this dormant aspect implies that states may not
discriminate against or unduly burden interstate commerce. ¥ Despite this implied
limitation, the Court has recognized on many occasions that the states still retained many
of their traditional police powers.ﬁ/ Thus, where Congress has not regulated commerce,
“courts are left to balance the need for laws that allow commerce to freely occur between
the states against the power of the states to regulate matters that affect the health, safety,
and security of their citizens.”2?

In the years since Gibbons, the Dormant Commerce Clause jurisprudence has
gone through several iterations as the Court has attempted to articulate what differentiates

permitted and prohibited state regulation.A/ The Court’s current jurisprudence has

5 Michael W. Loudenslager, Allowing Another Policeman on the Information Superhighway: State
Interests and Federalism on the Internet in the Face of the Dormant Commerce Clause, 17 BYU J. Pub.
L.191, 208-09 (2003) (citing S. Cent. Timber Dev. v. Wunnicke, 467 U.S. 82, 92 (1984); Quill Corp. v. N.
Dakota, 504 U.S. 298, 312 (1992)).

1622 U.S. 1 (1824).

Y See, e.g., Michelle Armond, Note, Regulating Conduct on the Internet: State Internet Regulation and the
Dormant Commerce Clause, 17 Berkeley Tech. L.J. 379, 380 (2003).

% Jack L. Goldsmith & Alan O. Sykes, The Internet and the Dormant Commerce Clause, 110 Yale L.J.
785, 788 (2001).

'L oudenslager, supra note 11, at 209 (citing Maine v. Taylor, 477 U.S. 131, 151 (1986); H.P. Hood &
Sons, Inc. v. Du Mond, 336 U.S. 525, 531-32 (1949); Henderson v. Mayor of N.Y., 92 U.S. 259, 271
(1875); New York v. Miln, 36 U.S. (10 Pet.) 102, 133 (1837)).

214 at 209-10 (citing Healy v. Beer Inst., 491 U.S. 324, 335-37 (1989); H.P. Hood & Sons, Inc. v. Du
Mond, 336 U.S. 525, 533 (1949); S. Pac. Co. v. Sullivan, 325 U.S. 761, 768-69 (1945)).

2/ peter C. Felmly, Comment, Beyond the Reach of States: The Dormant Commerce Clause,
Extraterritorial State Regulation, and the Concerns of Federalism, 55 Me. L. Rev. 467, 472-75 (2003)
(explaining the “local-national scheme” and the “direct-indirect analysis” once used by the Court).
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distinguished between those state laws that plainly discriminate against interstate
commerce and those state laws that, while neutral, impose a burden upon interstate
commerce.?? Laws that discriminate against “out-of-staters” and which represent forms
of economic protectionism are at the core of prohibited state regulation, commanding the
strictest level of scrutiny. 2

B. Facially Neutral Laws Under the Dormant Commerce Clause

State laws that do not discriminate against nonresidents may still violate the
Dormant Commerce Clause. Three lines of analysis are presently used by the courts to
evaluate the constitutionality of these statutes. The Court’s current test, first articulated
in Pike v. Bruce Church, Inc., balances the local benefits provided by the law against the
burdens it imposes upon interstate commerce.

Where the statute regulates even-handedly to effectuate a legitimate local public
interest, and its effects on interstate commerce are only incidental, it will be upheld
unless the burden imposed on such commerce is clearly excessive in relation to the
putative local benefits. If a legitimate local purpose is found, then the question becomes
one of degree. And the extent of the burden that will be tolerated will of course depend
on the nature of the local interest involved, and on whether it could be promoted as well
with a lesser impact on interstate activities. 2

However, Dormant Commerce Clause analysis of a state law does not end with

the Pike test. The Court has also “invalidate[d] state legislation on the ground that it

2/ See, e.g., Brown-Forman Distillers Corp. v. N.Y. State Liquor Authority, 476 U.S. 573, 579 (1986).
2/ Goldsmith & Sykes, supra note 14, at 788 (citing CTS Corp. v. Dynamics Corp. of Am., 481 U.S. 69,
87 (1987)).

2/ pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970).

z Felmly, supra note 17, at 482 (quoting Pike, 397 U.S. at 142 ) (internal citations omitted).
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regulates extraterritorially.”*®

In Healy v. The Beer Inst., the Court articulated a three-
prong analysis to determine whether a state law regulates outside the state’s borders:
First, the ‘Commerce Clause . . . precludes the application of a state statute to commerce
that takes place wholly outside of the State’s borders, whether or not the commerce has
effects within the State’ . . . . Second, a statute that directly controls commerce occurring
wholly outside the boundaries of a State exceeds the inherent limits of the enacting
State’s authority and is invalid regardless of whether the statute’s extraterritorial reach
was intended by the legislature. . . . Third, the practical effect of the statute must be
evaluated not only by considering the consequences of the statute itself, but also by
considering how the challenged statue may interact with the legitimate regulatory
regimes of other states and what effect would arise if not one, but many or every, State
adopted similar legislation.ﬂ/

Finally, many of the Court’s Dormant Commerce Clause decisions have
invalidated state statutes that potentially subject an area of interstate commerce to
inconsistent state regulation.2¥ Some courts have cited these cases in decisions
concerning state regulation of the Internet, asserting that “certain areas of regulation are
so integral to interstate commerce that they require the uniformity throughout the country
that only federal legislation can provide.”ﬁ/ But while the Supreme Court has

invalidated some state statutes concerning highways and railways based upon

inconsistent state regulation, it has done so while showing deference to the important

2 See, e. g., Healy v. The Beer Inst., 491 U.S. 324, 335-40 (1989) (discussing the Supreme Court’s prior
extraterritoriality jurisprudence).

2 Healy, 491 U.S. at 336-37.

2 See, e.g., Bibb v. Navajo Freight Lines, Inc., 359 U.S. 520, 526-27, 529-530 (1959) (striking down a
state highway regulation); S. Pac. Co. v. Sullivan, 325 U.S. 761, 779-82 (1945) (striking down a state
railroad regulation).

2L oudenslager, supra note 11, at 219 (citing Am. Civil Liberties Union v. Johnson, 194 F.3d 1149 (10th
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safety function of such statutes, noting that “[t]hese safety measures carry a strong
presumption of validity when challenged in court.2? The Court has emphasized the
“peculiarly local nature of [the] subject of safety, and ha[s] upheld state statutes
applicable alike to interstate and intrastate commerce, despite the fact that they may have
an impact on interstate commerce.”>"

Of the three lines of analysis described above, the Pike balancing test is the most
clearly articulated by the Court. Some commentators believe that extraterritorial effect
and inconsistent state legislation are merely facets of the Pike balancing test, where the
burdens upon interstate commerce are still weighed against the local benefits
provided.ﬁ/ Others have treated extraterritorial effect and inconsistent state legislation as
separate and distinct tests from Pike balancing.®*

C. State Interest in Regulating GHG Emissions

On a simple level, the state interest in regulating emissions is strong. If California
believes that the accumulation of GHGs in the atmosphere creates a risk of harmful
consequences — which is not a completely unreasonable belief- then the state certainly
has an interest in regulating GHGs. Regulating industries then have two
counterarguments at their disposal. First, they may argue that states have only a weak or
symbolic interest because the global scale of the problem dictates that individual state

regulations have negligible effects on the atmospheric GHG concentrations. States may

respond to this argument first by appealing to the surprisingly large scale of their

Cir. 1999); Am. Library Ass’n v. Pataki, 969 F. Supp. 160, 163 (S.D.N.Y. 1997)).

3V Bibb, 359 U.S. at 524, 530. See also Raymond Motor Transp., Inc. v. Rice, 434 U.S. 429, 443-44
(1978).

' Bibb, 359 U.S. at 523.

32 See, e.g., Armond, supra note 13, at 381.

3/ See, e.g., Loudenslager, supra note 11, at 215 (stating that exterritorial effect is a per se Commerce
Clause violation).
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projected regulatory impact. For example, the Western Regional Climate Action
Initiative and the RGGI program involve the participation of ten and seven states
respectively and thus may have nontrivial global impacts. But even if CARB regulations
have only small impacts in terms of global emissions, California may claim an interest in
demonstrating the economic or technological feasibility of the regulatory approaches
chosen. If, for example, the first-seller approach succeeds, it could serve as a model for a
national cap and trade program. Or, the first-seller approach may reveal lower
compliance cost than are currently projected by industry, creating a political opportunity
for national regulations. In sum, if constitutional law recognizes an interest in preserving
states laboratories of experimentation, then surely the states themselves have an interest
in fulfilling that experimental function when doing so may further the cause of favorable
national policy.

Second, regulated market participants may argue that the state interest in
regulating GHGs is undifferentiated from the national interest and thus weak as a state
interest per se. The Supreme Courts April 2, 2007, decision in Massachusetts v. EPA
(No. 05-1120) made clear that states may be ill suited to regulate GHG emissions. More
specifically, the majority opinion advises that “Massachusetts cannot invade Rhode
Island to force reductions in GHG emissions, it cannot negotiate a treaty with India or
China, and in some circumstances, the exercise of its police powers to reduce in-state. ..
emissions might well be preempted.” States may respond by first arguing that, under
plausible scientific models, climate change will cause certain regions of the country to
suffer disproportionately. For example, rising sea levels may harm coastal states, while
rising concentrations of carbon dioxide may actually help agricultural states. In addition
to geographic differentiation, people in different states may possess different preferences

17



relating to the tradeoff between regulatory cost and the environmental risks. A state’s
interest may differ from the federal interest insofar as it reflects a substantially higher
willingness to pay for mitigating the risk of climate change.

While legal ambiguity exists over state regulation of GHG, both the load-based
and first-seller approaches share similar challenges because no authority has spoken to
the issue of whether a state may regulate a foreign emission process. To the extent the
first-seller approach may be defined as regulating the sale transaction as opposed to the
extraterritorial generation process it may be able to avoid challenges under the Dormant
Commerce Clause.

49. Could the deliverer/first-seller approach be designed or implemented in a way
that would avoid or lessen problems under the dormant Commerce Clause? If so,
how?

There are no inherent Commerce Clause problems raised by virtue of the first-
seller approach. Whether the regulatory design or implementation under AB 32 is done
under a load-based or a first-seller/buyer approach the key issue to avoid a challenge is to
narrowly tailor the approach so as to avoid any conduct that may constitute

extraterritorial regulation.

50. Are issues under the dormant Commerce Clause more or less serious under a
deliverer/first-seller approach compared with a load-based approach? Explain.

The issues under the dormant Commerce Clause are the same under a load-based
approach or first-seller approach.

51. The Market Advisory Committee report suggests that the value of GHG
emission allowances “can be used to fund innovative emission reduction
technologies and to focus pollution-reduction efforts in low-income and minority
communities” or “can be utilized to provide transition assistance for workers and
industries subject to strong market pressures from competitors operating in
jurisdictions that lack similar caps on greenhouse gas emissions” (Market Advisory
Committee report, at iv - v) or “should be directed to investments in end-use
efficiency improvements” (Id., at 54). Would these uses raise problems under the
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dormant Commerce Clause? Would these problems be more or less serious under a
deliverer/first-seller approach compared with a load-based approach?

MAC’s recommendation to use a portion of allowance value to provide transition
assistance aimed at mitigating the impact of a pollution cap may potentially be viewed as
putting out-of-state power suppliers at a competitive disadvantage since the independent
generators are competing with LSE generation. Thus, a state statute that simultaneously
attempts to control transactions that take place wholly outside the state’s borders would
have sweeping extraterritorial effects that tend to violate the Commerce Clause.
Similarly, no California statute may project its legislation into other states by insisting
that producers or consumers in other States surrender whatever competitive advantages
they may possess. The same analysis would apply under a load-based or first-seller
approach.

Authority to Auction

52. Does ARB have the authority, under AB 32 or any other statute, to auction
allowances to emit greenhouse gases? Explain.

AB 32 contains no specific language concerning auction of allowances and there
is nothing in the legislative history that defines allowances as a compliance option.
However, AB 32 generally authorizes ARB to utilize “market-based compliance

34/

mechanisms” to achieve GHG compliance.™

Other Legal Issues

53. Are there any other legal issues that the Public Utilities Commission and the
Energy Commission should consider in deciding whether to investigate the
deliverer/first-seller approach further? Explain.

SDG&E and SoCalGas have no other legal issues at this time.

3 Health and Safety Code section 38505(f).
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Respectfully submitted this 6™ day of August, 2007.

/s/ Allen K. Trial

AIMEE M. SMITH

ALLEN K. TRIAL

101 Ash Street, HQ-12

San Diego, California 92101
Telephone (Smith): (619) 699-5042
Telephone (Trial): 619-699-5162
Facsimile: (619) 699-5027
amsmith@sempra.com
atrial@sempra.com

Attorneys for
SAN DIEGO GAS & ELECTRIC COMPANY and
SOUTHERN CALIFORNIA GAS COMPANY
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FELLON-MCCORD & ASSOCIATES SUITE 2000

SUITE 2000 9960 CORPORATE CAMPUS DRIVE

9960 CORPORATE CAMPUS DRIVE LOUISVILLE, KY 40223

LOUISVILLE, KY 40223

RALPH E. DENNIS SAMARA MINDEL

DIRECTOR, REGULATORY AFFAIRS REGULATORY AFFAIRS ANALYST
FELLON-MCCORD & ASSOCIATES FELLON-MCCORD & ASSOCIATES
CONSTELLATION NEWENERGY-GAS DIVISION 9960 CORPORATE CAMPUS DRIVE, SUITE 2000
9960 CORPORATE CAMPUS DRIVE, STE 2000 LOUISVILLE, KY 40223

LOUISVILLE, KY 40223

BARRY RABE BRIAN POTTS
1427 ROSS STREET FOLEY & LARDNER
PLYMOUTH, MI 48170 PO BOX 1497

150 EAST GILMAN STREET
MADISON, WI 53701-1497

JAMES W. KEATING JAMES ROSS

BP AMERICA, INC. RCS, INC.

MAIL CODE 603-1E 500 CHESTERFIELD CENTER, SUITE 320
150 W. WARRENVILLE RD. CHESTERFIELD, MO 63017

NAPERVILLE, IL 60563

TRENT A. CARLSON GARY HINNERS

RELIANT ENERGY RELIANT ENERGY, INC.
1000 MAIN STREET PO BOX 148

HOUSTON, TX 77001 HOUSTON, TX 77001-0148
JULIE L. MARTIN FIJI GEORGE

WEST ISO COORDINATOR EL PASO CORPORATION
NORTH AMERICA GAS AND POWER EL PASO BUILDING

BP ENERGY COMPANY PO BOX 2511

501 WESTLAKE PARK BLVD. HOUSTON, TX 77252

HOUSTON, TX 77079

ED CHIANG NADAV ENBAR
ELEMENT MARKETS, LLC ENERGY INSIGHTS
ONE SUGAR CREEK CENTER BLVD., SUITE 250 1750 14TH STREET, SUITE 200
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SUGAR LAND, TX 77478

NICHOLAS LENSSEN
ENERGY INSIGHTS
1750 14TH STREET,
BOULDER, CO 80302

SUITE 200

WAYNE TOMLINSON

EL PASO CORPORATION
WESTERN PIPELINES

2 NORTH NEVADA AVENUE

COLORADO SPRINGS, CO 80903

PHILIP D. LUSK
WESTERN ELECTRICITY COORDINATING COUNCIL
615 ARAPEEN DRIVE, SUITE 210

SALT LAKE CITY, UT 84108-1262
BRIAN MCQUOWN

RELIANT ENERGY

7251 AMIGO ST., SUITE 120

LAS VEGAS, NV 89119

ANITA HART

SENIOR SPECIALIST/STATE REGULATORYAFFAIR
SOUTHWEST GAS CORPORATION

5241 SPRING MOUNTAIN ROAD

LAS VEGAS, NV 89193

BILL SCHRAND
SOUTHWEST GAS CORPORATON
PO BOX 98510

LAS VEGAS, NV 89193-8510

MERIDITH J. STRAND

SENIOR COUNSEL

SOUTHWEST GAS CORPORATION
PO BOX 98510

LAS VEGAS, NV 89193-8510

BOULDER, CO 80302

ELIZABETH BAKER

SUMMIT BLUE CONSULTING

1722 14TH STREET, SUITE 230
BOULDER, CO 80304

KEVIN J. SIMONSEN

ENERGY MANAGEMENT SERVICES
646 EAST THIRD AVENUE
DURANGO, CO 81301

SANDRA ELY

NEW MEXICO ENVIRONMENT DEPARTMENT
1190 ST FRANCIS DRIVE

SANTA FE, NM 87501

DOUGLAS BROOKS

NEVADA POWER COMPANY

SIERRA PACIFIC POWER COMPANY
6226 WEST SAHARA AVENUE

LAS VEGAS, NV 89151

RANDY SABLE

SOUTHWEST GAS CORPORATION
MAILSTOP: LVB-105

5241 SPRING MOUNTAIN ROAD
LAS VEGAS, NV 89193

JJ PRUCNAL
SOUTHWEST GAS CORPORATION
PO BOX 98510

LAS VEGAS, NV 89193-8510

CYNTHIA MITCHELL
ENERGY ECONOMICS,
530 COLGATE COURT
RENO, NV 89503

INC.
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CHRISTOPHER A. HILEN
ASSISTANT GENERAL COUNSEL
SIERRA PACIFIC POWER COMPANY
6100 NEIL ROAD

RENO, NV 89511

TREVOR DILLARD

SIERRA PACIFIC POWER COMPANY
PO BOX 10100

6100 NEIL ROAD, MS S4A50
RENO, NV 89520

FRANK LUCHETTI

NEVADA DIV. OF ENVIRONMENTAL PROTECTION
901 s. STEWART ST., SUITE 4001

CARSON CITY, NV 89701

RANDY S. HOWARD

LOS ANGELES DEPT. OF WATER AND POWER
111 NORTH HOPE STREET, ROOM 921

LOS ANGELES, CA 90012

HUGH YAO

SOUTHERN CALIFORNIA GAS COMPANY
555 W. 5TH ST, GT22G2

LOS ANGELES, CA 90013

RANDALL W. KEEN

ATTORNEY AT LAW

MANATT PHELPS & PHILLIPS, LLP
11355 WEST OLYMPIC BLVD.

LOS ANGELES, CA 90064

PETER JAZAYERI

STROOCK & STROOCK & LAVAN LLP

2029 CENTURY PARK EAST, SUITE 1800
LOS ANGELES, CA 90067

HARVEY EDER
PUBLIC SOLAR POWER COALITION
1218 12TH ST., 25
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ELENA MELLO

SIERRA PACIFIC POWER COMPANY
6100 NEIL ROAD

RENO, NV 89520

DARRELL SOYARS

MANAGER-RESOURCE PERMITTING&STRATEGIC
SIERRA PACIFIC RESOURCES

6100 NEIL ROAD

RENO, NV 89520-0024

LEILANI JOHNSON KOWAL

LOS ANGELES DEPT. OF WATER AND POWER
111 N. HOPE STREET, ROOM 1050

LOS ANGELES, CA 90012

ROBERT L. PETTINATO

LOS ANGELES DEPARTMENT OF WATER & POWER
111 NORTH HOPE STREET, SUITE 1150

LOS ANGELES, CA 90012

RASHA PRINCE

SOUTHERN CALIFORNIA GAS COMPANY
555 WEST 5TH STREET, GT14D6

LOS ANGELES, CA 90013

S. NANCY WHANG

ATTORNEY AT LAW

MANATT, PHELPS & PHILLIPS, LLP
11355 WEST OLYMPIC BLVD.

LOS ANGELES, CA 90064

DEREK MARKOLF

CALIFORNIA CLIMATE ACTION REGISTRY
515 S. FLOWER STREET, SUITE 1640
LOS ANGELES, CA 90071

STEVE ENDO
DEPARTMENT OF WATER & POWER
150 S LOS ROBLES AVE., STE. 200
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SANTA MONICA, CA 90401

STEVEN G. LINS

CITY OF GLENDALE

OFFICE OF THE CITY ATTORNEY
613 EAST BROADWAY, SUITE 220
GLENDALE, CA 91206-4394

BRUNO JEIDER

BURBANK WATER & POWER
164 WEST MAGNOLIA BLVD.
BURBANK, CA 91502

AIMEE BARNES

MANAGER REGULATORY AFFAIRS
ECOSECURITIES

HARVARD SQUARE

206 W. BONITA AVENUE
CLAREMONT, CA 91711

TIM HEMIG

NRG ENERGY, INC.

1819 ASTON AVENUE, SUITE 105
CARLSBAD, CA 92008

ALDYN HOEKSTRA

PACE GLOBAL ENERGY SERVICES
420 WEST BROADWAY, 4TH FLOOR
SAN DIEGO, CA 92101

JOHN LAUN

APOGEE INTERACTIVE, INC.

1220 ROSECRANS ST., SUITE 308
SAN DIEGO, CA 92106

SCOTT J. ANDERS
RESEARCH/ADMINISTRATIVE DIRECTOR
UNIVERSITY OF SAN DIEGO SCHOOL OF LAW
5998 ALCALA PARK

SAN DIEGO, CA 92110

PASADENA, CA 91101

TOM HAMILTON

MANAGING PARTNER

ENERGY CONCIERGE SERVICES
321 MESA LILA RD
GLENDALE, CA 91208

ROGER PELOTE

WILLIAMS POWER COMPANY
12736 CALIFA STREET
VALLEY VILLAGE, CA 91607

CASE ADMINISTRATION

SOUTHERN CALIFORNIA EDISON COMPANY
2244 WALNUT GROVE AVE., RM. 370
ROSEMEAD, CA 91770

BARRY LOVELL
15708 POMERADO RD., SUITE 203
POWAY, CA 92064

YVONNE GROSS

REGULATORY POLICY MANAGER
SEMPRA ENERGY

HQO8C

101 ASH STREET

SAN DIEGO, CA 92103

KIM KIENER
504 CATALINA BLVD.
SAN DIEGO, CA 92106

JOSEPH R. KLOBERDANZ

SAN DIEGO GAS & ELECTRIC
PO BOX 1831

SAN DIEGO, CA 92112
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ANDREW MCALLISTER JACK BURKE

DIRECTOR OF OPERATIONS LEGISLATIVE AFFAIRS MANAGER

CALIFORNIA CENTER FOR SUSTAINABLE ENERGY CALIFORNIA CENTER FOR SUSTAINABLE ENERGY
8690 BALBOA AVE., SUITE 100 8690 BALBOA AVE., SUITE 100

SAN DIEGO, CA 92123 SAN DIEGO, CA 92123

JENNIFER PORTER SEPHRA A. NINOW

POLICY ANALYST POLICY ANALYST

CALIFORNIA CENTER FOR SUSTAINABLE ENERGY CALIFORNIA CENTER FOR SUSTAINABLE ENERGY
8690 BALBOA AVENUE, SUITE 100 8690 BALBOA AVENUE, SUITE 100

SAN DIEGO, CA 92123 SAN DIEGO, CA 92123

JOHN W. LESLIE ORLANDO B. FOOTE, III

ATTORNEY AT LAW ATTORNEY AT LAW

LUCE, FORWARD, HAMILTON & SCRIPPS, LLP HORTON, KNOX, CARTER & FOOTE

11988 EL CAMINO REAL, SUITE 200 895 BROADWAY, SUITE 101

SAN DIEGO, CA 92130 EL CENTRO, CA 92243

ELSTON K. GRUBAUGH JAN PEPPER

IMPERIAL IRRIGATION DISTRICT CLEAN POWER MARKETS, INC.

333 EAST BARIONI BLVD. PO BOX 3206

IMPERIAL, CA 92251 418 BENVENUE AVENUE

LOS ALTOS, CA 94024

GLORIA D. SMITH MARC D. JOSEPH

ADAMS, BROADWELL, JOSEPH & CARDOZO ADAMS BRADWELL JOSEPH & CARDOZO
601 GATEWAY BLVD., SUITE 1000 601 GATEWAY BLVD. STE 1000
SOUTH SAN FRANCISCO, CA 94080 SOUTH SAN FRANCISCO, CA 94080
DIANE I. FELLMAN HAYLEY GOODSON

ATTORNEY AT LAW ATTORNEY AT LAW

LAW OFFICES OF DIANE I. FELLMAN THE UTILITY REFORM NETWORK

234 VAN NESS AVENUE 711 VAN NESS AVENUE, SUITE 350
SAN FRANCISCO, CA 94102 SAN FRANCISCO, CA 94102
MATTHEW FREEDMAN MICHEL FLORIO

ATTORNEY AT LAW ATTORNEYS AT LAW

THE UTILITY REFORM NETWORK 711 VAN NESS AVE., STE. 350
711 VAN NESS AVENUE, SUITE 350 SAN FRANCISCO, CA 94102

SAN FRANCISCO, CA 94102

DAN ADLER MICHAEL A. HYAMS
DIRECTOR, TECH AND POLICY DEVELOPMENT POWER ENTERPRISE-REGULATORY AFFAIRS
CALIFORNIA CLEAN ENERGY FUND SAN FRANCISCO PUBLIC UTILITIES COMM
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5 THIRD STREET, SUITE 1125 1155 MARKET ST., 4TH FLOOR
SAN FRANCISCO, CA 94103 SAN FRANCISCO, CA 94103
THERESA BURKE NORMAN J. FURUTA

SAN FRANCISCO PUC ATTORNEY AT LAW

1155 MARKET STREET, 4TH FLOOR FEDERAL EXECUTIVE AGENCIES
SAN FRANCISO, CA 94103 1455 MARKET ST., SUITE 1744

SAN FRANCISCO, CA 94103-1399

AMBER MAHONE ANNABELLE MALINS

ENERGY & ENVIRONMENTAL ECONOMICS, INC. CONSUL-SCIENCE AND TECHNOLOGY
101 MONTGOMERY STREET, SUITE 1600 BRITISH CONSULATE-GENERAL

SAN FRANCISCO, CA 94104 ONE SANSOME STREET, SUITE 850

SAN FRANCISCO, CA 94104

DEVRA WANG ERIC WANLESS

NATURAL RESOURCES DEFENSE COUNCIL NATURAL RESOURCES DEFENSE COUNCIL
111 SUTTER STREET, 20TH FLOOR 111 SUTTER STREET, 20TH FLOOR

SAN FRANCISCO, CA 94104 SAN FRANCISCO, CA 94104

KAREN TERRANOVA NORA SHERIFF

ALCANTAR & KAHL, LLP ATTORNEY AT LAW

120 MONTGOMERY STREET, STE 2200 ALCANTAR & KAHL, LLP

SAN FRANCISCO, CA 94104 120 MONTGOMERY STREET, SUITE 2200

SAN FRANCISCO, CA 94104

OLOF BYSTROM SETH HILTON

DIRECTOR, WESTERN ENERGY ATTORNEY AT LAW

CAMBRIDGE ENERGY RESEARCH ASSOCIATES STOEL RIVES

555 CALIFORNIA STREET, 3RD FLOOR 111 SUTTER ST., SUITE 700

SAN FRANCISCO, CA 94104 SAN FRANCISCO, CA 94104

SHERYL CARTER ASHLEE M. BONDS

NATURAL RESOURCES DEFENSE COUNCIL THELEN REID BROWN RAYSMAN&STEINER LLP
111 SUTTER STREET, 20TH FLOOR SUITE 1800

SAN FRANCISCO, CA 94104 101 SECOND STREET

SAN FRANCISCO, CA 94105

CARMEN E. BASKETTE COLIN PETHERAM

CORPORATE DEVELOPMENT PRINCIPAL DIRECTOR-REGULATORY

594 HOWARD ST., SUITE 400 SBC CALIFORNIA

SAN FRANCISCO, CA 94105 140 NEW MONTGOMERY ST., SUITE 1325

SAN FRANCISCO, CA 94105
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JAMES W. TARNAGHAN
DUANE MORRIS LLP

SUITE 2000
ONE MARKET,
SAN FRANCISCO, CA

SPEAR TOWER
94105

KHURSHID KHOJA

ASSOCIATE

THELEN REID BROWN RAYSMAN & STEINER
101 SECOND STREET, SUITE 1800

SAN FRANCISCO, CA 94105

HOWARD V. GOLUB

NIXON PEABODY LLP

2 EMBARCADERO CENTER, STE.
SAN FRANCISCO, CA 94111

2700

JOSEPH F. WIEDMAN

ATTORNEY AT LAW

GOODIN MACBRIDE SQUERI DAY & LAMPREY LLP
505 SANSOME STREET, SUITE 900

SAN FRANCISCO, CA 94111

JEN MCGRAW
CENTER FOR NEIGHBORHOOD TECHNOLOGY
PO BOX 14322

SAN FRANCISCO, CA 94114

STEVEN MOSS

SAN FRANCISCO COMMUNITY POWER COOP
2325 3RD STREET, SUITE 344

SAN FRANCISCO, CA 94120

ARNO HARRIS

RECURRENT ENERGY,
220 HALLECK ST.,
SAN FRANCISCSO, CA

INC.
SUITE 220
94129

GRACE LIVINGSTON-NUNLEY
ASSISTANT PROJECT MANAGER
PACIFIC GAS AND ELECTRIC COMPANY

KEVIN FOX

WILSON SONSINI GOODRICH & ROSATI
ONE MARKET STREET, SPEAR TOWER,
SAN FRANCISCO, CA 94105

CALTIFORNIA ENERGY MARKETS
517-B POTRERO AVENUE
SAN FRANCISCO, CA 94110

JANINE L. SCANCARELLI

ATTORNEY AT LAW

FOLGER, LEVIN & KAHN, LLP

275 BATTERY STREET, 23RD FLOOR
SAN FRANCISCO, CA 94111

MARTIN A. MATTES

NOSSAMAN, GUTHNER, KNOX & ELLIOTT,
50 CALIFORNIA STREET, 34TH FLOOR
SAN FRANCISCO, CA 94111

LISA WEINZIMER
ASSOCIATE EDITOR

PLATTS MCGRAW-HILL

695 NINTH AVENUE, NO. 2

SAN FRANCISCO, CA 94118
SHAUN ELLIS

2183 UNION STREET

SAN FRANCISCO, CA 94123

ED LUCHA

PROJECT COORDINATOR

PACIFIC GAS AND ELECTRIC COMPANY
PO BOX 770000, MAIL CODE BO9A

SAN FRANCISCO, CA 94177

JASMIN ANSAR
PG&E
MAIL CODE B24A
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PO BOX 770000 MAIL CODE BO9A PO BOX 770000

SAN FRANCISCO, CA 94177 SAN FRANCISCO, CA 94177
JONATHAN FORRESTER SEBASTIEN CSAPO

PG&E PROJECT MANAGER

MAIL CODE N13C PACIFIC GAS AND ELECTRIC COMPANY
PO BOX 770000 MAIL CODE BY9A

SAN FRANCISCO, CA 94177 PO BOX 770000

SAN FRANCISCO, CA 94177

SOUMYA SASTRY STEPHANIE LA SHAWN

PACIFIC GAS AND ELECTRIC COMPANY PACIFIC GAS AND ELECTRIC COMPANY
MAIL CODE BO9A PO BOX 770000, MAIL CODE BO9A

PO BOX 770000 SAN FRANCISCO, CA 94177

SAN FRANCISCO, CA 94177

VALERIE J. WINN KARLA DAILEY

PACIFIC GAS AND ELECTRIC COMPANY CITY OF PALO ALTO

PO BOX 770000, BO9A UTILITIES DEPARTMENT
SAN FRANCISCO, CA 94177-0001 BOX 10250

PALO ALTO, CA 94303

FARROKH ALBUYEH GREG BLUE

VICE PRESIDENT 140 MOUNTAIN PKWY.
OPEN ACCESS TECHNOLOGY INTERNATIONAL INC CLAYTON, CA 94517
SUITE 910

1875 SOUTH GRANT STREET
SAN MATEO, CA 94402

DEAN R. TIBBS JEFFREY L. HAHN

PRESIDENT COVANTA ENERGY CORPORATION
ADVANCED ENERGY STRATEGIES, INC. 876 MT. VIEW DRIVE

1390 WILLOW PASS ROAD, SUITE 610 LAFAYETTE, CA 94549

CONCORD, CA 94520

ANDREW J. VAN HORN SUE KATELEY

VAN HORN CONSULTING EXECUTIVE DIRECTOR

12 LIND COURT CALIFORNIA SOLAR ENERGY INDUSTRIES ASSN
ORINDA, CA 94563 PO BOX 782

RIO VISTA, CA 94571

JOSEPH M. PAUL MONICA A. SCHWEBS, ESOQ.
SENIOR CORPORATE COUNSEL BINGHAM MCCUTCHEN LLP
DYNEGY, INC. SUITE 210

2420 CAMINO RAMON, SUITE 215 1333 N. CALIFORNIA BLVD.
SAN RAMON, CA 94583 WALNUT CREEK, CA 94596
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PETER W. HANSCHEN

ATTORNEY AT LAW

MORRISON & FOERSTER, LLP

101 YGNACIO VALLEY ROAD, SUITE 450
WALNUT CREEK, CA 94596

PATRICIA THOMPSON

SUMMIT BLUE CONSULTING

2920 CAMINO DIABLO, SUITE 210
WALNUT CREEK, CA 94597

BETTY SETO

POLICY ANALYST

KEMA, INC.

492 NINTH STREET, SUITE 220
OAKLAND, CA 94607

JODY S. LONDON

JODY LONDON CONSULTING
PO BOX 3629

OAKLAND, CA 94609

MRW & ASSOCIATES, INC.
1814 FRANKLIN STREET, SUITE 720
OAKLAND, CA 94612

ADAM BRIONES

THE GREENLINING INSTITUTE

1918 UNIVERSITY AVENUE, 2ND FLOOR
BERKELEY, CA 94704

BRENDA LEMAY

DIRECTOR OF PROJECT DEVELOPMENT
HORIZON WIND ENERGY

1600 SHATTUCK, SUITE 222
BERKELEY, CA 94709

EDWARD VINE

LAWRENCE BERKELEY NATIONAL LABORATORY

BUILDING 90-4000

JOSEPH HENRI
31 MIRAMONTE ROAD
WALNUT CREEK, CA 94597

WILLIAM F. DIETRICH

ATTORNEY AT LAW

DIETRICH LAW

2977 YGNACIO VALLEY ROAD, 613
WALNUT CREEK, CA 94598-3535

GERALD L. LAHR
ABAG POWER

101 EIGHTH STREET
OAKLAND, CA 94607

STEVEN SCHILLER

SCHILLER CONSULTING, INC.
111 HILLSIDE AVENUE
PIEDMONT, CA 94611

REED V. SCHMIDT

VICE PRESIDENT

BARTLE WELLS ASSOCIATES
1889 ALCATRAZ AVENUE
BERKELEY, CA 94703

CLYDE MURLEY
1031 ORDWAY STREET
ALBANY, CA 94706

CARLA PETERMAN

UCEI

2547 CHANNING WAY
BERKELEY, CA 94720

RYAN WISER
BERKELEY LAB
MS-90-4000
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BERKELEY, CA 94720 ONE CYCLOTRON ROAD
BERKELEY, CA 94720

CHRIS MARNAY PHILLIP J. MULLER

BERKELEY LAB SCD ENERGY SOLUTIONS

1 CYCLOTRON RD MS 90R4000 436 NOVA ALBION WAY

BERKELEY, CA 94720-8136 SAN RAFAEL, CA 94903

RITA NORTON CARI, PECHMAN

RITA NORTON AND ASSOCIATES, LLC POWER ECONOMICS

18700 BLYTHSWOOD DRIVE, 901 CENTER STREET

LOS GATOS, CA 95030 SANTA CRUZ, CA 95060

KENNY SWAIN MAHLON ALDRIDGE

POWER ECONOMICS ECOLOGY ACTION

901 CENTER STREET PO BOX 1188

SANTA CRUZ, CA 95060 SANTA CRUZ, CA 95060

RICHARD SMITH CHRISTOPHER J. MAYER

MODESTO IRRIGATION DISTRICT MODESTO IRRIGATION DISTRICT

1231 11TH STREET 1231 11TH STREET

MODESTO, CA 95352-4060 MODESTO, CA 95354

ROGER VAN HOY WES MONIER

MODESTO IRRIGATION DISTRICT STRATEGIC ISSUES AND PLANNING MANAGER
1231 11TH STREET TURLOCK IRRIGATION DISTRICT
MODESTO, CA 95354 333 EAST CANAL DRIVE, PO BOX 949

TURLOCK, CA 95381-0949

BARBARA R. BARKOVICH JOHN R. REDDING

BARKOVICH & YAP, INC. ARCTURUS ENERGY CONSULTING
44810 ROSEWOOD TERRACE 44810 ROSEWOOD TERRACE
MENDOCINO, CA 95460 MENDOCINO, CA 95460

CLARK BERNIER RICHARD MCCANN, PH.D

RLW ANALYTICS M. CUBED

1055 BROADWAY, SUITE G 2655 PORTAGE BAY, SUITE 3
SONOMA, CA 95476 DAVIS, CA 95616
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CAROLYN M. KEHREIN

ENERGY MANAGEMENT SERVICES
1505 DUNLAP COURT

DIXON, CA 95620-4208

GRANT ROSENBLUM, ESQ.
CALIFORNIA ISO

LEGAL AND REGULATORY DEPARTMENT
151 BLUE RAVINE ROAD

FOLSOM, CA 95630

ROBIN SMUTNY-JONES
CALIFORNIA ISO

151 BLUE RAVINE ROAD
FOLSOM, CA 95630

DAVID BRANCHCOMB
BRANCHCOMB ASSOCIATES, LLC
9360 OAKTREE LANE
ORANGEVILLE, CA 95662

GORDON PICKERING

PRINCIPAL

NAVIGANT CONSULTING, INC.

3100 ZINFANDEL DRIVE, SUITE 600
RANCHO CORDOVA, CA 95670-6078

DAVID REYNOLDS

MEMBER SERVICES MANAGER
NORTHERN CALIFORNIA POWER AGENCY
180 CIRBY WAY

ROSEVILLE, CA 95678-6420

ELLEN WOLFE

RESERO CONSULTING

9289 SHADOW BROOK PL.
GRANITE BAY, CA 95746

CURT BARRY
717 K STREET, SUITE 503
SACRAMENTO, CA 95814
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CALIFORNIA ISO

LEGAL AND REGULATORY DEPARTMENT
151 BLUE RAVINE ROAD

FOLSOM, CA 95630

KAREN EDSON
151 BLUE RAVINE ROAD
FOLSOM, CA 95630

SAEED FARROKHPAY

FEDERAL ENERGY REGULATORY COMMISSION
110 BLUE RAVINE RD., SUITE 107
FOLSOM, CA 95630

KIRBY DUSEL

NAVIGANT CONSULTING, INC.

3100 ZINFANDEL DRIVE, SUITE 600
RANCHO CORDOVA, CA 95670

LAURIE PARK

NAVIGANT CONSULTING, INC.

3100 ZINFANDEL DRIVE, SUITE 600
RANCHO CORDOVA, CA 95670-6078

SCOTT TOMASHEFSKY

NORTHERN CALIFORNIA POWER AGENCY
180 CIRBY WAY

ROSEVILLE, CA 95678-6420

AUDRA HARTMANN
980 NINTH STREET, SUITE 2130
SACRAMENTO, CA 95814

DAVID L. MODISETTE
EXECUTIVE DIRECTOR
CALTIFORNIA ELECTRIC TRANSP. COALITION
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MICHAEL WAUGH

AIR RESOURCES BOARD
1001 10TH STREET
SACRAMENTO, CA 95814

RACHEL MCMAHON

CEERT

1100 11TH STREET, SUITE 311
SACRAMENTO, CA 95814

STEVEN KELLY

INDEPENDENT ENERGY PRODUCERS ASSN
1215 K STREET, SUITE 900
SACRAMENTO, CA 95814-3947

JOSHUA BUSHINSKY

WESTERN POLICY COORDINATOR

PEW CENTER ON GLOBAL CLIMATE CHANGE
2101 WILSON BLVD., SUITE 550
ARLINGTON, VA 95816

OBADIAH BARTHOLOMY

MECHANICAL ENGINEER

SACRAMENTO MUNICIPAL UTILITY DISTRICT
M.S. B257

6201 S. STREET

SACRAMENTO, CA 95817

BALWANT S. PUREWAL

DEPARTMENT OF WATER RESOURCES
3310 EL CAMINO AVE., LL-90
SACRAMENTO, CA 95821

KAREN NORENE MILLS

ATTORNEY AT LAW

CALIFORNIA FARM BUREAU FEDERATION
2300 RIVER PLAZA DRIVE
SACRAMENTO, CA 95833
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1015 K STREET, SUITE 200
SACRAMENTO, CA 95814

PATRICK STONER

PROGRAM DIRECTOR

LOCAL GOVERNMENT COMMISSION
1303 J STREET, SUITE 250
SACRAMENTO, CA 95814

WEBSTER TASAT

AIR RESOURCES BOARD
1001 I STREET
SACRAMENTO, CA 95814

EDWARD J. TIEDEMANN

ATTORNEY AT LAW

KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD
400 CAPITOL MALL, 27TH FLOOR
SACRAMENTO, CA 95814-4416

LYNN HAUG

ELLISON, SCHNEIDER & HARRIS, LLP
2015 H STREET

SACRAMENTO, CA 95816

BUD BEEBE

SACRAMENTO MUNICIPAL UTIL DIST
MS B257

6201 S STREET

SACRAMENTO, CA 95817-1899

DOUGLAS MACMULLLEN

CHIEF, POWER PLANNING SECTION
CA DEPARTMENT OF WATER RESOURCES
3310 EL CAMINO AVE., ROOM 356
SACRAMENTO, CA 95821

KAREN LINDH

LINDH & ASSOCIATES

7909 WALERGA ROAD, NO. 112, PMB 119
ANTELOPE, CA 95843
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ELIZABETH W. HADLEY DENISE HILL

CITY OF REDDING DIRECTOR

777 CYPRESS AVENUE 4004 KRUSE WAY PLACE, SUITE 150
REDDING, CA 96001 LAKE OSWEGO, OR 97035

ANNIE STANGE ELIZABETH WESTBY

ALCANTAR & KAHL ALCANTAR & KAHL, LLP

1300 SW FIFTH AVE., SUITE 1750 1300 SW FIFTH AVENUE, SUITE 1700
PORTLAND, OR 97201 PORTLAND, OR 97201

ALEXIA C. KELLY ALAN COMNES

THE CLIMATE TRUST WEST COAST POWER

65 SW YAMHILL STREET, SUITE 400 3934 SE ASH STREET

PORTLAND, OR 97204 PORTLAND, OR 97214

KYLE SILON CATHIE ALLEN

ECOSECURITIES CONSULTING LIMITED CA STATE MGR.

529 SE GRAND AVENUE PACIFICORP

PORTLAND, OR 97214 825 NE MULTNOMAH STREET, SUITE 2000

PORTLAND, OR 97232

PHIL CARVER SAM SADLER

OREGON DEPARTMENT OF ENERGY OREGON DEPARTMENT OF ENERGY
625 MARION ST., NE 625 NE MARION STREET

SALEM, OR 97301-3737 SALEM, OR 97301-3737

LISA SCHWARTZ CLARE BREIDENICH

SENIOR ANALYST 224 1/2 24TH AVENUE EAST
ORGEON PUBLIC UTILITY COMMISSION SEATTLE, WA 98112

PO BOX 2148
SALEM, OR 97308-2148

DONALD SCHOENBECK JESUS ARREDONDO
RCS, INC. NRG ENERGY INC.
900 WASHINGTON STREET, SUITE 780 4600 CARLSBAD BLVD.
VANCOUVER, WA 98660 CARLSBAD, CA 99208

KAREN MCDONALD
POWEREX CORPORATION
1400,
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666 BURRAND STREET
VANCOUVER, BC V6C 2X8
CANADA

State Service

JAMES LOEWEN

CALIF PUBLIC UTILITIES COMMISSION
RATEMAKING BRANCH

320 WEST 4TH STREET SUITE 500

LOS ANGELES, CA 90013

ANNE GILLETTE

CALIF PUBLIC UTILITIES COMMISSION
ENERGY RESOURCES BRANCH

AREA 4-A

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

CHRISTINE S. TAM

CALIF PUBLIC UTILITIES COMMISSION
ELECTRICITY RESOURCES & PRICING BRANCH
ROOM 4209

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

ED MOLDAVSKY

CALIF PUBLIC UTILITIES COMMISSION
LEGAL DIVISION

ROOM 5130

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

HARVEY Y. MORRIS

CALIF PUBLIC UTILITIES COMMISSION
LEGAL DIVISION

ROOM 5036

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

JACQUELINE GREIG

CALIF PUBLIC UTILITIES COMMISSION

ENERGY COST OF SERVICE & NATURAL GAS BRA
ROOM 4102

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

JASON R. SALMI KLOTZ
CALIF PUBLIC UTILITIES COMMISSION
ENERGY RESOURCES BRANCH
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ANDREW CAMPBELL

CALIF PUBLIC UTILITIES COMMISSION
EXECUTIVE DIVISION

ROOM 5203

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

CHARLOTTE TERKEURST

CALIF PUBLIC UTILITIES COMMISSION
DIVISION OF ADMINISTRATIVE LAW JUDGES
ROOM 5117

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

DONALD R. SMITH

CALIF PUBLIC UTILITIES COMMISSION
ELECTRICITY RESOURCES & PRICING BRANCH
ROOM 4209

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

EUGENE CADENASSO

CALIF PUBLIC UTILITIES COMMISSION
RATEMAKING BRANCH

AREA 4-A

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

JACLYN MARKS

CALIF PUBLIC UTILITIES COMMISSION
EXECUTIVE DIVISION

ROOM 5306

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

JAMIE FORDYCE

CALIF PUBLIC UTILITIES COMMISSION
DIVISION OF STRATEGIC PLANNING
AREA 5-B

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

JEORGE S. TAGNIPES
CALIF PUBLIC UTILITIES COMMISSION
ENERGY RESOURCES BRANCH
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AREA 4-A
505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

JOEL T. PERLSTEIN

CALIF PUBLIC UTILITIES COMMISSION
LEGAL DIVISION

ROOM 5133

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

JUDITH IKLE

CALIF PUBLIC UTILITIES COMMISSION
ENERGY RESOURCES BRANCH

ROOM 4012

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

KRISTIN RALFF DOUGLAS

CALIF PUBLIC UTILITIES COMMISSION
DIVISION OF STRATEGIC PLANNING
ROOM 5119

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

MATTHEW DEAL

CALIF PUBLIC UTILITIES COMMISSION
EXECUTIVE DIVISION

AREA 4-A

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

NANCY RYAN

CALIF PUBLIC UTILITIES COMMISSION
EXECUTIVE DIVISION

ROOM 5217

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

PAUL S. PHILLIPS

CALIF PUBLIC UTILITIES COMMISSION
ELECTRICITY RESOURCES & PRICING BRANCH
ROOM 4101

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

RAHMON MOMOH

CALIF PUBLIC UTILITIES COMMISSION
ELECTRICITY RESOURCES & PRICING BRANCH
ROOM 4205

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214
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AREA 4-A
505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

JONATHAN LAKRITZ

CALIF PUBLIC UTILITIES COMMISSION
DIVISION OF ADMINISTRATIVE LAW JUDGES
ROOM 5020

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

JULIE A. FITCH

CALIF PUBLIC UTILITIES COMMISSION
DIVISION OF STRATEGIC PLANNING
ROOM 5119

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

LAINIE MOTAMEDI

CALIF PUBLIC UTILITIES COMMISSION
DIVISION OF STRATEGIC PLANNING
ROOM 5119

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

MEG GOTTSTEIN

CALIF PUBLIC UTILITIES COMMISSION
DIVISION OF ADMINISTRATIVE LAW JUDGES
ROOM 2106

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

PAMELA WELLNER

CALIF PUBLIC UTILITIES COMMISSION
ENERGY RESOURCES BRANCH

AREA 4-A

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

PEARLIE SABINO
CALIF PUBLIC UTILITIES COMMISSION

ENERGY COST OF SERVICE & NATURAL GAS BRA

ROOM 4209
505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

RICHARD A. MYERS

CALIF PUBLIC UTILITIES COMMISSION
RATEMAKING BRANCH

AREA 4-A

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214
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SARA M. KAMINS

CALIF PUBLIC UTILITIES COMMISSION
ENERGY RESOURCES BRANCH

AREA 4-A

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

SEAN A. SIMON

CALIF PUBLIC UTILITIES COMMISSION
ENERGY RESOURCES BRANCH

AREA 4-A

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

THERESA CHO

CALIF PUBLIC UTILITIES COMMISSION
EXECUTIVE DIVISION

ROOM 5207

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

KEN ALEX

PO BOX 944255

1300 I STREET, SUITE 125
SACRAMENTO, CA 94244-2550

JULIE GILL

EXTERNAL AFFAIRS MANAGER

CALIFORNIA INDEPENDENT SYSTEM OPERATOR
151 BLUE RAVINE ROAD

FOLSOM, CA 95630

PHILIP D. PETTINGILL

CALIFORNIA INDEPENDENT SYSTEM OPERATOR
151 BLUE RAVINE ROAD

FOLSOM, CA 95630

MEG GOTTSTEIN

ADMINISTRATIVE LAW JUDGE

PO BOX 210/21496 NATIONAL STREET
VOLCANO, CA 95689

B. B. BLEVINS
EXECUTIVE DIRECTOR
CALIFORNIA ENERGY COMMISSION
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SCOTT MURTISHAW

CALIF PUBLIC UTILITIES COMMISSION
ENERGY DIVISION

AREA 4-A

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

STEVE ROSCOW

CALIF PUBLIC UTILITIES COMMISSION
RATEMAKING BRANCH

AREA 4-A

505 VAN NESS AVENUE

SAN FRANCISCO, CA 94102-3214

BILL LOCKYER

STATE ATTORNEY GENERAL

STATE OF CALIFORNIA, DEPT OF JUSTICE
PO BOX 944255

SACRAMENTO, CA 94244-2550

JUDITH B. SANDERS

ATTORNEY AT LAW

CALIFORNIA INDEPENDENT SYSTEM OPERATOR
151 BLUE RAVINE ROAD

FOLSOM, CA 95630

MARY MCDONALD

DIRECTOR OF STATE AFFAIRS

CALIFORNIA INDEPENDENT SYSTEM OPERATOR
151 BLUE RAVINE ROAD

FOLSOM, CA 95630

MICHAEL SCHEIBLE

DEPUTY EXECUTIVE OFFICER
CALIFORNIA AIR RESOURCES BOARD
1001 I STREET

SACRAMENTO, CA 95677

PAM BURMICH

ATR RESOURCES BOAD

1001 I STREET, BOX 2815
SACRAMENTO, CA 95812

DARYL METZ
CALIFORNIA ENERGY COMMISSION
1516 9TH ST., MS-20
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1516 9TH STREET, MS-39
SACRAMENTO, CA 95814

DEBORAH SLON

DEPUTY ATTORNEY GENERAL, ENVIRONMENT
OFFICE OF THE ATTORNEY GENERAL

1300 I STREET, 15TH FLOOR
SACRAMENTO, CA 95814

KAREN GRIFFIN

EXECUTIVE OFFICE

CALIFORNIA ENERGY COMMISSION
1516 9TH STREET, MS 39
SACRAMENTO, CA 95814

MARC PRYOR

CALIFORNIA ENERGY COMMISSION
1516 9TH ST., MS-20
SACRAMENTO, CA 95814

PIERRE H. DUVAIR

CALIFORNIA ENERGY COMMISSION
1516 NINTH STREET, MS-41
SACRAMENTO, CA 95814

ANDREW ULMER

STAFF COUNSEL

CALIFORNIA DEPARTMENT OF WATER RESOURCES
3310 EL CAMINO AVENUE, SUITE 120
SACRAMENTO, CA 95821

HOLLY B. CRONIN

STATE WATER PROJECT OPERATIONS DIV
CALIFORNIA DEPARTMENT OF WATER RESOURCES
3310 EL CAMINO AVE., LL-90

SACRAMENTO, CA 95821
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SACRAMENTO, CA 95814

DON SCHULTZ
CALIF PUBLIC UTILITIES COMMISSION

ELECTRICITY RESOURCES & PRICING BRANCH

SUITE 1050
95814

770 L STREET,
SACRAMENTO, CA

LISA DECARLO

STAFF COUNSEL

CALIFORNIA ENERGY COMMISSION
1516 9TH STREET MS-14
SACRAMENTO, CA 95814

MICHELLE GARCIA
ATIR RESOURCES BOARD
1001 I STREET

SACRAMENTO, CA 95814

WADE MCCARTNEY

CALIF PUBLIC UTILITIES COMMISSION
DIVISION OF STRATEGIC PLANNING
770 L STREET, SUITE 1050
SACRAMENTO, CA 95814

CAROL J. HURLOCK

CALIFORNIA DEPT. OF WATER RESOURCES
JOINT OPERATIONS CENTER

3310 EL CAMINO AVE. RM 300
SACRAMENTO, CA 95821
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